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IN THE 


United States Court of Appeals 

foe the District of Columbia Circuit 


No. 10363 


CEISTOFOLO SARDO, 


VS. 


Appellant, 


J. HOWARD McGRATH, Attorney General of the 
United States, and WATSON B. MILLER, Commissioner 
of Immigration, Appellees 


APPEAL FROM THE JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


Statement 

This appeal brings up for review the propriety of an order 
of the District Court, dismissing appellant’s complaint and 
denying his cross motion for summary judgment. 

In his complaint (Joint Appendix, p. 13) appellant alleges 
that he was born in Italy, that he entered the United States 
in 1923 and has resided here approximately 24 years. (Para- 
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graph 2.) Appellant was naturalized as a citizen in 1930 
but denaturalized in 1933. (Paragraphs 5 and 6.) There¬ 
after, in 1938 deportation proceedings were instituted 
against him on the theory that he had entered Canada 
in 1937 for a few days and reentered the United States 
without a visa. It was also asserted that his reentry in 
1937 was illegal because he admitted the commission of 
perjury in the procurement of his naturalization prior to 
his 1937 entry. (Paragraph 7.) 

Appellant denied that he went to Canada in 1937 and in 
determining whether he made such visit and reentered the 
United States, an ex parte investigation and report w T as 
considered. (Paragraph 9.) Appellant asserts that he is 
not now a citizen of Italy, that he has been ordered deported 
to Italy contrary to law and as a result of an unfair hear¬ 
ing wherein evidence was improperly received. (Para¬ 
graphs 10 to 12). He seeks a judgment declaring that the 
deportation order entered against him is void. 

Appellees moved for dismissal on the ground that the 
complaint failed to state a cause of action. (Joint Appen¬ 
dix, p. 14). In their points and authorities below they 
asserted that habeas corpus was the exclusive method of 
review and that appellant was properly ordered deported to 
Italy. Appellant moved for summary judgment and ap¬ 
pellees' motion to dismiss was granted without opinion. 
(Joint Appendix, p. 15). 

Jurisdictional Statement 

The Court below had jurisdiction by reason of the fact 
that appellant is not in custody and this is an action for 
declaratory judgment (28 U.S.C. 2201), and for review 
under the Administrative Procedure Act (5 U.S.C. 1009). 
This Court has appellate jurisdiction pursuant to District 
of Columbia Code Section 17-101. 
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Questions Presented 

1. Whether this action can be maintained pursuant to the 
Declaratory Judgment Act 28 U.S.C. 2201 and the Adminis¬ 
trative Procedure Act 5 U.S.C. 1009. 

2. Whether the appellees may direct the deportation of 
an alien on the basis of an ex parte investigation and report. 

3. Whether pursuant to 8 U.S.C. 156 the appellees may 
direct the deportation of appellant to Italy upon an entry 
into the United States from Canada without first finding 
that Canada refuses to accept him, and secondly that he is 
presently a citizen or subject of Italy. 

Statutes Involved 

Section 20 of the Immigration Act of February 5, 1917 
(8 U.S.C. 156) provides in part: 

“tnat the deportation of aliens provided for in this act 
shall, at the option of the Attorney General, be to the 
country whence tney came or to the foreign port at 
which such aliens embarked for such territory; or, if 
such aliens entered foreign contiguous territory from 
the United States and later entered the United States, 
or if such aliens are held by the country from which they 
entered the United States not to be subjects or citizens 
of such country refuses to permit their entry, or im¬ 
poses any condition upon permitting reentry, then to 
the country of which such aliens are subjects or citi¬ 
zens or to the country in which they resided prior to 
entering the country from which they entered the United 
States. . . ” (Emphasis added.) 

Statement of Points 

1. The deportation hearing herein was rendered unfair 
by the reception of ex parte evidence. 

2. Appellant may not be deported to Italy. 
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3. The District Court erred in dismissing appellant’s 
complaint and in denying appellant’s motion for summary 
judgment. 

Argument 

Appellant entered the United States legally in 1923. He 
remained here ever since with the exception of an alleged 
entry into Canada in 1937 for a few days. His deportation 
is sought on the basis of his reentry into the United States 
in 1937 from Canada. Two grounds are advanced for setting 
aside the deportation order herein: 

1. In the deportation hearing which followed his 1937 
entry, an ex parte report by an immigrant inspector was 
admitted into evidence to establish that appellant visited 
Canada temporarily in 1937 and reentered the United States 
after such visit. (See paragraph 9 of the complaint.) It is 
the contention of appellant that consideration of this evi¬ 
dence rendered the hearing unfair. 

2. Appellant also contended in the deportation hearing 
that he is no longer a citizen of Italy and if he is deportable 
that he can only be deported to Canada. This contention 
was made below and is a further ground for setting aside 
the order herein. 

This brief will be devoted to these two issues as it is now 
settled that the Court below had jurisdiction to pass upon 
the merits of the complaint herein. (Kristensen v. McGrath, 
Xo. 10044, Court of Appeals, D. C., December 19, 1949.) 

Point I 

The Order of Deportation Should Be Vacated Because of 
the Reception of Ex Parte Evidence 

The reception of ex parte statement in a deportation case 
renders the hearing unfair unless it is established that the 
maker of the statement was not procurable as a witness. 
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• In Svarncy v. United States, -7 F. (2d) 515 (C.C.A. 8, 
1925) an ex parte affidavit was introduced in a deportation 
hearing without showing why the affiant was not produced 
nor that she was unavailable. The court ruled that the 
affidavit w r as not competent evidence, that it ought not to 
have been received and that its introduction rendered the 
hearing unfair. 

The report of the Secretary of Labor’s Committee on 
Administrative Procedure, the Immigration and Naturaliza¬ 
tion Service (1940) summarizes the applicable rules of 
law as follows (at page 88): 

“If the evidence is of high materiality, if no ade¬ 
quate reason is shown for failure to produce the witness 
in person, the introduction of hearsay—such for ex¬ 
ample, as an affidavit—may properly be termed an 
arbitrary and unfair denial of the right of cross-exam¬ 
ination. The lower federal courts have not infrequently 
so held. E.g. Svarney v. United States, 7 F. (2d) 515 
(C.C.A. 8th 1925); Martez v. Nagle, 27 F. (2d) 835 
(C.C.A. 9th, 1928); In re Sugano, 40 F. (2d) 961 (S.D. 
Calif. 1930). Compare I.lays v. Sesto, 12 F. (2d) 698 
(C.C.A. 8th, 1926); Ex parte ViUirino, 50 F. (2d) 582.” 

In the instant case the files of the Department of Justice 
will show that the ex parte report (which was not in 
affidavit form) introduced to establish appellant’s entry 
into the United States in 1937 was prepared by an im¬ 
migrant inspector, an employee of appellees. No claim can 
be made, and none has been made below or in the admini s¬ 
trative hearing that this inspector was not procurable as 
a witness. Appellant asserts that he did not enter the 
United States from Canada in 1937 and if he did not, he 
is not subject to deportation. Under these circumstances 
reliance on the ex parte report of the inspector was error. 

Under Section 10(e) of the Administrative Procedure 
Act, 5 U.S.C, 1009(e) the court is authorized to hold un- 
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lawful and set aside agency action, findings and conclu¬ 
sions found not to be in accordance with law and found to 
be without observance of procedure required by law. (10 
(e) b-1, 4). The evidence considered by the appellees 
clearly comes within the scope of review as set forth in 
these subdivisions. 

The instant case likewise comes within the ruling of the 
Supreme Court in Bridges v. Wixon, 326 U. S. 135, where 
the majority of the Court stated: 

4 ‘In these habeas corpus proceedings the alien does 
not prove he had an unfair hearing merely by proving 
the decision to be wrong (Tisi v. Tod, 264 U. S. 131, 
144) or by showing that incompetent evidence was ad¬ 
mitted and considered. Vajtauer v. Commissioner, 
supra, p. 106. But the case is different where evidence 
was improperly received and where but for that evi¬ 
dence it is wholly speculative whether the requisite 
finding would have been made.” 

Point II 

Appellant May Not Be Deported to Italy on This Record 

Appellant’s complaint asserts that he is not now a 
subject or citizen of Italy. (Paragraph 11). This allega¬ 
tion will be deemed admitted on a motion to dismiss. It 
is also alleged that deportation to Italy is not authorized 
without evidence establishing (1) that appellant can not 
be returned to Canada and (2) that he is a citizen of Italy. 
Appellant asserts that appellees refused and neglected to 
permit the introduction of evidence on this issue. (Para¬ 
graph 12(c) of Complaint). 

Section 20 of the Immigration Act of 1917, 8 U.S.C. 156, 
controls the places to which deportation may be properly 
directed. It provides: 

“that the deportation of aliens provided for in this 
act shall, at the option of the Attorney General, be to 
the country whence they came or to the foreign port 
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at which such aliens embarked for such territory; or, 
if such aliens entered foreign contiguous territory from 
the United States and later entered the United States, 
or if such aliens are held by the country from which 
they entered the United States not to be subjects or 
citizens of such country refuses to permit their entry, 
or imposes any condition upon permitting reentry, 
then to the country of which such aliens are subjects 
or citizens or to the country in which they resided prior 
to entering the country from which they entered the 
United States . . . ” (Emphasis added.) 

In Bellaskus v. Crossman, 69 Sup. Ct. Rep. 64 (1948) the 
Solicitor General confessed error in the Supreme Court in 
a case -where an alien was improperly ordered deported to 
Greece instead of to Turkey. In his brief wherein error 
-was confessed, the Solicitor General acknowledged at p. 11: 

“The place of birth is not made a factor in deter¬ 
mining a deported alien’s destination under Section 
20 of the Immigration Act . . . The optional destina¬ 
tions of a deportable alien are three; (1) The country 
or port of departure to the United States; (2) the 
country of which the alien is a citizen or subject; or 
(3) the country of last residence before entering the 
country of departure (the latter two optional destina¬ 
tions being permissible only where the first is ruled 
out for the reasons stated in the section, viz., the hold¬ 
ing by the country of departure that the alien is not 
a citizen or subject of that country and its refusal to 
permit reentry or the imposition of any condition upon 
permitting reentry).” 

On the basis of this confession of error, the Supreme 
Court reversed the lower court ruling set forth in 164 
Fed. (2d) 416. 

In view of the foregoing, it is evident that if appellant 
is subject to deportation on his 1937 entry from Canada, 
he is deportable in the first instance to Canada. If there 
be a finding that Canada refuses to take him, then the 
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Attorney General may deport him only to the country 
of his citizenship. The administrative record is barren to 
indicate whether Canada would refuse to accept the re¬ 
turn of the appellant and also whether he is still a citizen 
of Italv. 

Under these circumstances the order of deportation 
should be vacated and the case remanded to the Immigra¬ 
tion Service so that appropriate inquiry and findings may 
be made upon this subject. 

Appellant’s position is reinforced by Thack v. Zurbrick, 
51 F. (2d) 634 (C.C.A. 6, 1931) which is a square holding 
that on the facts of the present case, appellant may only 
be deported to the country of his citizenship. 

The Thack case held that a native of Poland who resided 
in the United States and made a brief trip to Canada could 
not be deported to Poland where he had lost his Polish 
citizenship and that under those circumstances Canada 
was the only place to which he might be deported. The 
court said: 

“Since, in cases like the present, ‘the country in 
which they resided prior to entering the country from 
which they entered the United States’ was the United 
States, this last clause plainly can have no reference 
to such a case as this; it refers only to the second 
alternative found in the quoted language; so that, 
excluding the inapplicable language, the clause reads: 
‘If such aliens entered foreign contiguous territory 
from the United States and later entered the United 
States . . . then to the country of which such aliens 
are subjects or citizens.’ Hence, in such a case, the 
Secretary had no option, but must deport the alien 
to the country of which he is a citizen. The initial 
option to select the ‘country whence he came’ does not 
reach to this particular later clause ...” 

In the court below the United States Attorney recognized 
the applicability of Thack v. Zurbrick to the instant case. 
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He stated at page 18 of his Points and Authorities that in 
the Thack case, “the court therein misconstrued the critical 
language of Section 20 of the Immigration Act of 1917 
here applicable . . .” 

It is significant that the administrative practice in the 
Immigration Service has been to follow consistently the 
ruling in the case of Thack v. Zurbrick. In its Immigra¬ 
tion Manual, the Immigration Service states that “when 
the country whence an alien came refuses to permit his 
reentry and he last resided in the United States prior to 
entering that country, the only country ... to which de¬ 
portation can be effected is that of his citizenship or al¬ 
legiance.” (P. 7121, Immigration Manual, Immigration 
and Naturalization Service). This consistent administra¬ 
tive construction for almost twenty years is entitled to 
great weight. Costanzo v. Tillinghast, 276 U. S. 341 (1932). 

It is evident that on this record, absent a finding that 
Canada will not receive appellant, deportation to Italy is 
improper. Bellaskus v. Crossman supra. In addition, even 
if the record established that Canada refused appellant’s 
return, deportation to Italy can only be sustained upon a 
finding that appellant is a subject or citizen thereof. Thack 
v. Zurbrick. On their motion to dismiss, appellees have 
admitted that appellant is not a citizen or subject of Italy. 
The deportation order herein should therefore be vacated. 

Conclusion 

The motion to dismiss should not have been granted and 
summary judgment should be entered for appellant. 

Respectfully submitted, Jack Wassekman> 

Irving Jaffe, 

Harry Meisel, Attorneys for Appellant. 

Of Counsel. 

January, 1950. 
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Complaint —Filed September 8, 1948 

The plaintiff, Cristofolo Sardo, respectfully alleges: 

1. That this is an action for a declaratory judgment 
under the Declaratory Judgment Act (28 U.S.C.A. 400) and 
for review under the Administrative Procedure Act (5 
U.S.C. 1001, et seq.). 

2. That the plaintiff is a native of Italy who first entered 
the United States on November 12,1923. That plaintiff has 
resided in the United States approximately 24 years. 

3. That the defendant, Tom C. Clark, is Attorney Gen¬ 
eral of the United States and is charged with the statutory 
duty to determine after approximate hearings whether 
aliens are to be deported from the United States. 

4. That the defendant, Watson B. Miller, is the Com¬ 
missioner of Immigration and Naturalization and is in di¬ 
rect charge of the administration of the Immigration laws 
under the Attorney General. 

5. That the plaintiff was naturalized as a citizen of the 
United States on February 24, 1930. 

6. That the plaintiff was denaturalized and deprived of 
his American citizenship on August 13, 1935. 

7. That thereafter plaintiff was arrested in deportation 
proceedings and on March 10, 1938, the plaintiff’s deporta¬ 
tion to Italy was directed on the ground that he had entered 
Canada for a few days and returned to the United States 
on March 7, 1937, without a visa and on the further ground 
that he admitted the commission of perjury in the procure¬ 
ment of his naturalization prior to the said 1937 entry. 

8. That on or about February 6, 1946, the deportation 
proceedings were reopened to ascertain whether there was 
a record of plaintiff’s crossing of the Canadian border on 
or about March 7, 1937. 

9. That at the said reopened hearing an ex parte investi¬ 
gation was made and an ex parte report of the said investi- 
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gation was considered in determining the issue of plaintiff’s 
last entry into the United States. 

10. That thereafter on April 8, 1947, and August 13, 1947, 
the defendants through their agents reaffirmed the order 
directing plaintiff’s deportation to Italy. 

11. That plaintiff is not a subject or citizen of Italy. 

12. That the aforesaid order of deportation was null and 
void because of the following: 

(a) It was based upon an unfair and illegal hearing 
and evidence improperly introduced in the deportation 
proceeding. 

(b) It was not based upon substantial evidence that 
plaintiff last entered the United States in 1937. 

(c) Deportation to Italy vras not authorized without 
evidence establishing that plaintiff could not be re¬ 
turned to Canada and was still a citizen or subject of 
Italy and the defendants refused and neglected to per¬ 
mit the introduction of evidence on this issue. 

(d) Deportation to Italy was not authorized by law. 

Wherefore plaintiff prays for judgment declaring null 
and void the order of deportation entered against him. 

(S.) Jack Wasserman, 

Attorney for Plaintiff, 

1406 G Street, N. W., 
Washington, D. C. 

Harry Meisel, Esq., 

Of Counsel. 

Motion to Dismiss —Filed February 4,1949 

Come now the defendants in the above entitled cause 
and by their attorney, the United States Attorney, move 
this Court to dismiss the complaint herein for the reason 
that it fails to state a cause of action upon which relief may 
be granted. 
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Appearance in Opposition to Motion to Dismiss and 
Motion for Summary Judgment —Filed February 15, 1949 

Now appears the Plaintiff, by his attorneys, and moves 
the Court as follows: 

1. That the Court deny the defendants’ Motion to Dis¬ 
miss. 

2. That the Court grant the plaintiff summary judgment 
on the ground that the deportation order issued against 
the plaintiff is invalid because plaintiff is not deportable 
to Italy in the absence of a finding that he is presently a 
citizen of Italy, and on the further ground that ex parte 
evidence was improperly utilized in determining that plain¬ 
tiff entered the United States in 1937. 

Order —Filed May 13, 1949 

The above cause having come on for hearing upon the 
defendants’ motion to dismiss, the court having heard 
argument of counsel for the parties, and having considered 
the points and authorities filed in support thereof and in 
opposition thereto, it is this 13th day of May, 1949, hereby 

Ordered, that the defendants’ motion to dismiss be 
granted and it is 

Further Ordered, that the complaint herein be and the 
same hereby is dismissed with prejudice. 

Matthew G. McGuire, 

Judge. 

Notice of Appeal —Filed June 23,1949 

Notice is hereby given that Cristofolo Sardo, the plain¬ 
tiff above named, hereby appeals to the Circuit Court of 
Appeals for the District of Columbia from the order entered 
herein on May 13, 1949 granting motion to dismiss and 
overruling plaintiff’s motion for summary judgment. 

Stipulation —Filed June 27, 1949 

It is hereby stipulated by and between the attorneys for 
the respective parties herein that the record on appeal 
consists of the following: 

1. Complaint 
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2. Defendants’ Motion to Dismiss 

3. Appearance in Opposition to Motion to Dismiss and 
Motion for Summary Judgment 

4. Order dismissing Complaint and Denying Motion for 
Summary Judgment 

5. Notice of Appeal 

6. Stipulation designating record 

Jack Wasserman, 

Attorney for Plaintiff, 

George Morris Fay, 

U. S. Attorney, 

Ross O’Donoghue, 

Assistant U. S. Attorney, 
Attorneys for Defendants. 


(5956) 
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longer an Italian citizen. 


(i) 




INDEX 


Page 

Counterstatement of the Facts . 1 

Statutes and Rules Involved. 4 

Summary of Argument. 6 

Argument: 

I. The Trial Court Correctly Rendered a Summary Judg¬ 
ment in Favor of the Appellees. 7 

A. There was no Material Issue of Fact as to the 

Fairness of the Deportation Hearing, and the 
Facts Before the Trial Court Failed to Establish 
Unfairness. 9 

B. Appellant was Properly Ordered Deported to 

Italy . 14 

Conclusion . 17 

TABLE OF CASES 

Au Wee Sheung v. United States, 44 F. 2d 681 (C.A. 7). 13 

Bak Kun v. United States and Ting Fong v. United States, 195 F. 

53 (C.A. 6) . 13 

Bellaskus v. Crossman, 335 U. S. 840; 164 F. 2d 412 (C.A. 5). 16 

Berkman v. Tillinghast, 5S F. 2d 621 (C.A. 1). 13 

Bilokumsky v. Tod, 263 U. S- 149. 12 

Boraca v. Schlotfeldt, 109 F. 2d 106 (C.A. 7). 17 

Boro Hall Cory. v. General Motors Cory., 124 F. 2d 822 (C.A. 

2), cert. den. 317 U. S. 695 . 8 

Bridges v. Wixon, 326 U. S. 135. 12 

Del Castillo v. Carr, 100 F. 2d 338 (C.A. 9). 12 

Gorcevich v. Zurbrick, 48 F. 2d 1054 (C.A. 6). 17 

Hays v. Sesto, 12 F. 2d 698 (C.A. 8).. 12 

Joong Sui Noon v. United States, 76 F. 2d 249 (C.A. 8). 12 

Karamian v. Curran, 16 F. 2d 958 (C.A. 2). 17 

Kithcart v. Metroyolitan Life Insurance Co., 150 F. 2d 997 

(C.A. S) . 8 

Kristensen v. McGrath, S6 U. S. App. D. C. 48, 179 F. 2d 796, 

affirmed sub nom. McGrath v. Kristensen, 340 U. S. 162. 15 

Lau Ow Bew v. United States, 144 U. S. 47. 16 

Lazzaro v. Weedin, 4 F. 2d 704 (C.A. 9). 17 

Lee Lung v. Patterson, 1S6 U. S. 168. 13 

Lem Moon Sing v. United States, 158 U. S. 538. 13 

Leu? Guy, ct al. v. Tillinghast, 24 F. 2d 825 (D. Mass.). 13 

Mahler, et al. v. Eby, 264 U. S. 32. 12 

Maltez v. Nagle, 27 F. 2d 835 (C.A. 9). 12 

Masamichi Ikeda v. Burnett, 68 F. 2d 276 (C.A. 9). 13 

McDonough v. Tillinghast, 56 F. 2d 156 (C.A. 1). 17 

McGrath v. Kristensen, 340 U. S. 162. 1, 2 


(ill) 



































IV 

Cases—Continued _ 

Page 

Nishimura Ekiu v. United States, 142 U. S. 651. 13 

Samara v. United States, 129 F. 2d 594 (C.A. 2), cert. den. 317 

U. S. 6S6. 8 

Singh v. District Director, 96 F. 2d 969 (C.A. 9). 12 

Sugano. In re, 40 F. 2d 961 (S. D. Cal.). 12 

Svamey v. United States, 7 F. 2d 515 (C.A. 8). 12 

Thack v. Zurbrick, 51 F. 2d 634 (C.A. 6). 15 

United States ex rel. Bilokumsky v. Tod, et al., 263 U. S. 149. 12 

United States ex rel. Boroxciec v. Flynn, 22 F. 2d 302 (D.C.N.Y.). . 17 

United States ex rel. Chu Sun v. Karnuth, 60 F. 2d 930 (C.A. 2). . . 13 

United States! ex rel. Di Paola v. Reimer, 102 F. 2d 40 (C.A. 2) . . 17 

United States ex rel. Gagliardo v. Karnuth, 156 F. 2d 867 (C.A. 2) . . 16 

United States ex rel. Karpathiou v. Schlotfeldt, 106 F. 2d 928 

(C.A. 7) . 13 

United States ex rel. Mazur v. Commissioner, 101 F. 2d 707 

(CJL 2) . 17 

United States ex rel. Rennie v. Brooks, 284 F. 908 (D.C. Mich.)... 13 

United States ex rel. Squillari v. Day, 35 F. 2d 284 (C.A. 3). 13 

United States ex rel. Tisi v. Tod, 264 U. S. 131. 13 

United States ex rel. Vajtauer v. Commissioner of Immigration, 273 

U. S. 103. 12 

Universal Camera Corp. v. National Labor Relations Board, — 

U. S. —> decided Feb. 26,1951, 19 Law Week 4160. 14 

Victory v. Manning, 128 F. 2d 415 (C.A. 3). 10 

Vilarino, Ex Parte, 50 F. 2d 582 (C.A. 9). 12 

OTHER REFERENCES 
Administrative Procedure Act: 

Section 10 (e) . 13 

Federal Rules of Civil Procedure: 

Rule 7 (b) (2) . 10 

Rule 11 . 10 

Rule 12 (b) (6) . 8 

Rule 56 . 9,10 

Note of the Advisory Committee to Rule 12(b). 8 

S U.S.C. 155, 213-214 . 2 
























©niteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,363 

Cristofolo Sardo, appellant 


V. 

J. Howard McGrath, Attorney General of the United 
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BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE FACTS 

Appellant, a native of Italy, first entered the United States 
in 1923. In 1938 the Immigration and Naturalization Serv¬ 
ice ordered him deported to Italy. Nine years later, on Au¬ 
gust 13, 1947, the Service reaffirmed this order. On Sep¬ 
tember 8,1948, appellant filed a complaint for a declaratory 
judgment in the District Court asking that the order of 
deportation be declared null and void. On May 13,1949, the 
complaint was dismissed, “with prejudice”, and the present 
appeal followed. 1 


1 Proceedings in this Court were held in abeyance pending the 
decision of the Supreme Court in McGrath v. Kristensen, 340 U.S. 
162. 


(1) 
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The allegations of the complaint (J.A. 13-14) may briefly 
be summarized as follows: 

Appellant, though a native of Italy, is no longer either a 
citizen or a subject of Italy. He first entered the United 
States on November 12,1923, and had resided here approxi¬ 
mately 24 years when this complaint was filed. In 1930 he 
became an American citizen. In 1935 his American citizen¬ 
ship was canceled (after it had been discovered that it had 
been obtained by perjury in the application). In 1938 he 
was ordered deported on a two-fold ground: that he had 
reentered the United States without a visa after a few days’ 
visit in Canada in 1937; and that he had admitted the com¬ 
mission of perjury (in the procurement of his naturalization 
certificate) prior to the entry from Canada in 1937. 2 At 
the reopened hearing an ex parte report of an investigation 
was received and considered by the Immigration Service on 
the issue of appellant’s last entry into the United States. 
In April, and again in August, 1947, the order of deportation 
to Italy was reaffirmed by the Service. 

Upon the basis of these allegations the complaint con¬ 
cludes that the order of deportation is void because: (a) it 
is based on an unfair hearing and improperly introduced evi¬ 
dence; (b) it is not based on substantial evidence that appel¬ 
lant's last entry into the United States was in 1937; and (c) 
deportation to Italy is unauthorized if appellant can be re¬ 
turned to Canada or is no longer a citizen or subject of Italy, 
on which issues appellant was not permitted to introduce 
evidence at the deportation hearing. 

The Government filed a motion to dismiss the complaint 
for failure to state a cause of action (J.A. 14) attaching 
points and authorities (R. 11-39) in which it argued that, 
under the allegations of the complaint the immigration laws 
required that appellant be sent to Italy. 3 More important 

2 These are proper grounds for the deportation of an alien. See 
8 U.S.C. 155. 213-214. 

3 The Government also argued that the District Court had no 
jurisdiction over the complaint under the Declaratory Judgment 
Act. This argument has, of course, been disposed of by the decision 
in McGrath v. Kristensen, supra. 
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for present purposes, however, the Government, in counter¬ 
ing the general allegation that there was no substantial evi¬ 
dence of the 1937 entry from Canada, specifically stated that 
at the original deportation hearing in 1937 the basic evidence 
of the Canadian trip was appellant’s own sworn statement, 
made sometime previously, admitting the fact; that he was 
confronted with this statement at the hearing; that he con¬ 
tradicted it and denied that he had been in Canada; and that 
the Immigration authorities, in resolving this conflict in the 
evidence, were convinced that appellant’s earlier statement 
was the true one. With regard to the 1946 reopening of the 
proceedings the Government further stated that appellant 
had presented affidavits in support of his contention that he 
had not been in Canada in 1937; that the Immigration Serv¬ 
ice conducted an investigation of the circumstances under 
which these affidavits were made, and a further investiga¬ 
tion which corroborated portions of appellant’s sworn state¬ 
ment that he was in Canada in 1937; that at the reopened 
hearing appellant and his counsel were informed of the 
reports of these investigations; and that appellant was ques¬ 
tioned concerning the information in the reports and given 
full opportunity to rebut. (Gov. App. 18-21.) 4 On the basis 
of these statements of fact the Government argued that the 
complaint failed to state a cause of action on the merits. 

Appellant opposed the motion to dismiss and at the same 
time moved that the court grant a summary judgment in his 
favor (J.A. 15). Summary judgment was requested on the 
ground that appellant could not be deported to Italy in the 
absence of a finding that he was an Italian citizen, and upon 


4 We have included the pertinent portion of the points and au¬ 
thorities attached to the Government’s motion to dismiss in an 
appendix (Gov. App.) to this brief, since their significance was not 
fully realized when the Joint Appendix was prepared. 

It will be noted that appellant’s statement and the reports of the 
investigations are referred to as Exhibits C, J and K. These ex¬ 
hibits are not in the record and were never submitted to the District 
Court. They were unnecessary at this stage of the case. The point 
we desire to stress is that the Government in its motion made certain 
statements of fact. Proof of these facts was only necessary if they 
were controverted by appellant. 
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the further ground that ex parte evidence was improperly 
utilized in determining that he had entered from Canada in 
1937. Appellant made no new allegations of fact, and he 
made no attempt to controvert the factual allegations con¬ 
tained in the Government’s motion to dismiss (R. 37-38). 

After hearing argument and considering the points and 
authorities submitted by both parties the District Court 
granted the Government’s motion and on May 13,1949, dis¬ 
missed the complaint “with prejudice” (J.A. 15). 

STATUTES AND RULES INVOLVED 

Section 20 of the Immigration Act of February 5, 1917, 
C. 29, 39 Stat. 874, 889-890, 8 U.S. 156, provided in pertinent 
part as of the time of the issuance of the warrant of deporta¬ 
tion involved herein 4a (March 10,1938): 

The deportation of aliens provided for in this chap¬ 
ter shall, at the option of the Secretary of Labor be to 
the country whence they came or to the foreign port at 
which such aliens embarked for the United States; or, 
if such embarkation was for foreign contiguous terri¬ 
tory, to the foreign port at which they embarked for 
such territory; or, if such aliens entered foreign con¬ 
tiguous territory from the United States and later 
entered the United States, or, if such aliens are held 
by the country from which they entered the United 
States not to be subjects or citizens of such country, 
and such country refuses to permit their reentry, or 
imposes any condition upon permitting reentry, then 
to the country of which such aliens are subjects or citi¬ 
zens, or to the country in which they resided prior to 
entering the countrv from which they entered the 
United States. * # # 

Rule 12 of the Federal Rules of Civil Procedure (De¬ 
fenses and Objections) provides in pertinent part: 

(b) How Presented . Every defense, in law or fact, 
to a claim for relief in any pleading, whether a claim, 
counterclaim, cross-claim, or third-party claim, shall 
be asserted in the responsive pleading thereto if one is 


' 4 * The statute was very considerably revised on September 23, 
1950. See the present 8 U.S.C. 156. 
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required, except that the following defenses may at the 
option of the pleader be made by motion: (1) lack of 
jurisdiction over the subject matter, (2) lack of juris¬ 
diction over the person, (3) improper venue, (4) insuffi¬ 
ciency of process, (5) insufficiency of service of process, 
(6) failure to state a claim upon which relief can be 
granted, (7) failure to join an indispensable party. A 
motion making any of these defenses shall be made 
before pleading if a further pleading is permitted. No 
defense or objection is waived by being joined with one 
or more other defenses or objections in a responsive 
pleading or motion. If a pleading sets forth a claim for 
relief to which the adverse party is not required to 
serve a responsive pleading, he may assert at the 
trial any defense in law or fact to that claim for 
relief. If, on a motion asserting the defense num¬ 
bered (6) to dismiss for failure of the pleading to 
state a claim upon which relief can be granted, mat¬ 
ters outside the pleading are presented to and not ex¬ 
cluded by the court, the motion shall be treated as one 
for summary judgment and disposed of as provided 
in Rule 56, and all parties shall be given reasonable 
opportunity to present all material made pertinent to 
such a motion by Rule 56. 

Rule 56 of the Federal Rules of Civil Procedure (Sum¬ 
mary Judgment) provides in pertinent part: 

(a) For Claimant. A party seeking to recover upon 
a claim, counterclaim, or cross-claim or to obtain a 
declaratory judgment may, at any time after expira¬ 
tion of 20 days from the commencement of the action 
or after service of a motion for summary judgment by 
the adverse party, move with or without supporting 
affidavits for a summary judgment in his favor upon all 
or any part thereof. 

(b) For Defending Party. A party against whom a 
claim, counterclaim, or cross-claim is asserted or a 
declaratory judgment is sought may, at any time, move 
with or without supporting affidavits for a summary 
judgment in his favor as to all or any part thereof. 

(c) Motion and Proceedings Thereon. The motion 
shall be served at least 10 days before the time fixed 
for the hearing. The adverse party prior to the day 
of hearing may serve opposing affidavits. The judg¬ 
ment sought shall be rendered forthwith if the plead- 
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ings, depositions, and admissions on file, together with 
the affidavits, if any, show that there is no genuine issue 
as to any material fact and that the moving party is 
entitled to a judgment as a matter of law. A summary 
judgment, interlocutory in character, may be rendered 
on the issue of liability alone although there is a genu¬ 
ine issue as to the amount of damages. 

Rule 11 of the Federal Rules of Civil Procedure (Signing 
of Pleadings) provides in pertinent part: 

Every pleading of a party represented by an attor¬ 
ney shall be signed by at least one attorney of record 
in his individual name, whose address shall be stated. 
• • • The signature of an attorney constitutes a cer¬ 
tificate by him that he has read the pleading; that to the 
best of his knowledge, information, and belief there is 
good ground to support it; and that it is not interposed 
for delay. • • • 

Rule 7 of the Federal Rules of Civil Procedure (Form of 
Motions) provides in pertinent part: 

(b) Motions, and Other Papers . 

• •••••• 

(2) The rules applicable to captions, signing, and 
other matters of form of pleadings apply to all motions 
and other papers provided for by these rules. 

SUMMARY OF ARGUMENT 

Although the Government moved that the complaint be 
dismissed and the trial court granted that motion, it appears 
when the record is examined realistically, that what the trial 
court actually did was to award a summary judgment in 
favor of the appellees. In deciding the case, the trial court 
took into consideration matters outside of the complaint. 
Under Rule 12(b), Federal Rules of Criminal Procedure, 
the court’s action should be regarded as a summary judg¬ 
ment. We submit that such judgment was properly 
rendered. 

A. There was no material issue of fact as to the fairness 
of the hearing. The undisputed facts were that appellant 
was ordered deported in 1937; that the basic evidence at the 




7 


original hearing was his own previous sworn admission of 
certain facts; that the hearing was reopened in 1946 to per¬ 
mit him to introduce new evidence to contradict these admis¬ 
sions; and that at the reopened hearing, the Immigration 
Service considered, without calling the author, the report of 
an agent which to some extent corroborated appellant’s 
admissions. If this was error at all, it was certainly not such 
as to invalidate the hearing. The use of ex parte reports 
is not fatal in an administrative proceeding such as a depor¬ 
tation hearing unless the report is essential to the decision. 
Here the decision had been made ten years previously in the 
substantial basis of appellant’s own sworn admission. 

B. Under the circumstances, appellant was properly or¬ 
dered deported to Italy. A native of Italy, though no longer 
a citizen thereof, he has been in this country almost con¬ 
tinuously since 1923. In 1937, he visited Canada for a short- 
time, re-entering illegally. Section 20 of the Immigration 
Act requires deportation in such circumstances to the coun¬ 
try of appellant’s citizenship or to the country where appel¬ 
lant resided prior to his entry to Canada. This is a deporta¬ 
tion statute, and it would deprive the pertinent clause of 
effectiveness to hold, as appellant would have it, that the 
United States is the country where he resided prior to entry 
to Canada. In the Gagliardo case, the Second Circuit held 
that Congress must have meant the last foreign country of 
residence. That would be Italy under the facts of this case. 

I 

The Trial Court Correctly Rendered a Summary Judgment in 

Favor of the Appellees 

When the record is examined carefully in the light of 
the Federal Rules of Civil Procedure it becomes clear that 
the trial court actually rendered a summary judgment in 
favor of the Government. It is true that the Government 
moved that the complaint be dismissed for lack of jurisdic¬ 
tion and for failure to state a cause of action ( supra, p. 
2). And it is true that the trial court’s order was phrased 
as a dismissal (supra, p. 4). But this Court should treat 


8 


the trial court’s action, not according to its label, but 
according to the relief actually granted. Samara v. United 
States, 129 F. 2d 594 (C.A. 2), cert. den. 317 U.S. 686; Boro 
Hall Cory. v. General Motors Cory., 124 F. 2d 822 (C.A. 2), 
cert. den. 317 U.S. 695; Kithcart v. Metroyolitan Life Ins. 
Co., 150 F. 2d 997 (C.A. 8). 

In the first place, it is clear that the trial court ruled on 
the merits and not on the jurisdictional issue alone, for, as 
we have pointed out, it dismissed the complaint “with 
prejudice” ( snyra, p. 4). Moreover, the trial court went 
beyond the face of the complaint in its consideration of the 
case. It also considered the points and authorities filed by 
the parties (J.A. 15), which contained a number of state¬ 
ments of facts not to be found in the complaint (suyra, 
p. 3). When the trial court considers matters outside the 
complaint in ruling on a motion to dismiss for failure to 
state a cause of action, the 1947 amendment to Rule 12 (b), 
F.R.C.P., requires that the motion be dealt with as a mo¬ 
tion for summary judgment. 5 The amendment provides: 

# * * If, on a motion asserting the defense num¬ 

bered (6) to dismiss for failure of the pleading to 
state a claim upon which relief can be granted, ynat- 
ters outside the yleading are yresented to and not ex¬ 
cluded by the court, the motion shall be treated as one 
for summary judgment and disposed of as provided in 


5 The excellent Note of the Advisory Committee with reference 
to this amendment contains the following statements: “ * * * 
The Committee entertains the view that on motion under Rule 
12 (b) (6) to dismiss for failure of the complaint to state a good 
claim, the trial court should have authority to permit the introduc¬ 
tion of extraneous matter, such as may be offered on a motion for 
summary judgment and if it does not exclude such matter the motion 
should be treated as a motion for summary judgment and disposed 
of in the manner and on the conditions stated in Rule 56 relating 
to summary judgments, and, of course, in .such a situation when the 
case reaches the court of appeals, that court should treat the motion 
the same way. * * * The addition at the end of subdivision (b) 
makes it clear that on a motion under Rule 12 (b) (6) extraneous 
material may not be considered if the court excludes it, but that if 
the court does not exclude such material the motion shall be treated 
as a motion for summary judgment and disposed of as provided in 
Rule 56. # * (Emphasis supplied.) 
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Rule 56, and all parties shall be given reasonable oppor¬ 
tunity to present all material made pertinent to such a 
motion by Rule 56. (Emphasis supplied.) 

In view of the foregoing we submit that it is manifest 
that the trial court in reality granted a summary judg¬ 
ment in favor of the Government. 

A. There IFos No Material Issue of Fact as to the Fairness 
of the Deportation Hearing, and the Facts Before the 
Trial Court Failed to Establish Unfairness. 

The question then arises whether a summary judgment 
for the appellees was proper under the circumstances of 
this case. We respectfully submit that it was. Rule 56 (c), 
F.R.C.P., provides in pertinent part: 

The [summary] judgment sought shall be rendered 
forthwith if the pleadings, depositions, and admissions 
on file, together with the affidavits, if any, show that, 
except as to the amount of damages, there is no genuine 
issue as to any material fact and that the moving party 
is entitled to a judgment as a matter of law. 

We submit that the facts before the District Court justified 
it in ruling that there was no material issue of fact with 
respect to the fairness of the deportation hearing, and that 
the appellees were entitled to a ruling as a matter of law 
that the hearing was fair and proper. 

The only facts stated in the complaint were that appel¬ 
lant had been ordered deported in 1937 because of an ad¬ 
mitted previous act of perjury; and that when the hearing 
was reopened in 1946 an ex parte report was considered on 
the issue of the entry from Canada. From these facts the 
complaint drew the legal conclusions that the deportation 
order was based upon improper evidence and an illegal 
hearing, and that it was not based upon substantial evi¬ 
dence that appellant’s last entry was in 1937. (J.A. 13-14.) 
In connection with the motion to dismiss—which we have 
shown was in reality a motion for summary judgment—the 
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Government stated several additional facts.® These were, 
that at the original deportation hearing in 1937 the basic evi¬ 
dence of appellant’s Canadian trip was his own previous 
sworn statement of the fact; that he was confronted with 
this statement, contradicted it, and denied having been in 
Canada; that the immigration authorities believed the 
earlier statement and based the deportation order on it; 
that the proceeding was reopened in 1946 to permit appel¬ 
lant to present affidavits to show that he had not been in 
Canada in 1937; that as the result of an investigation a 
report was prepared which corroborated portions of the 
sworn statement by appellant w’hich was the basic evidence 
at the 1937 hearing; and that appellant was informed of the 
report, was questioned concerning it, and given full oppor¬ 
tunity to rebut it (Gov. App. 18-21). Appellant contradicted 
none of these facts stated in the Government’s motion, but 
moved for a summary judgment himself on the ground that 
the use of the report at the rehearing, without the produc- 

6 It may be objected that a motion for summary judgment must 
be supported by affidavits, and that mere statements of fact by 
counsel in points and authorities are not sufficient. We submit, 
however, that the fact that the points and authorities were signed 
by counsel is sufficient under the new rules. A motion for summary' 
judgment may be made “with or without supporting affidavits”. 
Rule 56 (a), F.R.C.P. Motions are governed as to matters of 
form by the same rules that apply to pleadings (see Rule 7 (b) (2)), 
and pleadings need no longer be verified or supported by affidavit 
except when specifically required by rule or statute. “The signa¬ 
ture of an attorney constitutes a certificate by him that he has 
read the pleading; that to the best of his knowledge, information, 
and belief there is good ground to support it; and that it is not 
interposed for delay.” See Rule 11. It has been said that there is 
no longer any requirement “that facts alleged in motions and not 
otherwise appearing of record should be sworn to or contained in 
an affidavit. The general tenor of the Rules, as they pertain to this 
question, indicates, rather that the use of affidavits under such 
circumstances is discretionary with the parties or the court.” 
Victory v. Manning, 128 F. 2d 415, 417 (C.A. 3). 

At any rate the facts contained in the Government’s points and 
authorities could have been considered by the trial court as admis¬ 
sions by appellant since he failed to contradict them in his answer¬ 
ing motion for summary judgment" (J.A. 15; R. 30-39). 
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tion of the agent who prepared it, rendered the entire hear¬ 
ing unfair and invalidated the order of deportation (Gov. 
App. 21-23). 

It is clear from the above enumeration of the facts that 
were before the trial court, that there was no genuine issue 
as to any material fact. The Government admitted, by not 
denying, appellant’s allegation that the ex parte investiga¬ 
tion report had been used at the reopened hearing. 7 Appel¬ 
lant, on the other hand, admitted by moving for a summary 
judgment that the basic evidence supporting the 1937 depor¬ 
tation order was his own sworn admission of the Canadian 
trip, and that he had been confronted with the ex parte 
report at the reopened hearing in 1946 and had had full 
opportunity to rebut it. The question then remains, whether 
under the admitted circumstances the hearing was so unfair 
as to render the order of deportation invalid as a matter 
of law. 

Essentially appellant’s contention is that the order was 
void because an ex parte report was considered at the re¬ 
hearing, although the basic evidence at the original hearing 
was his own sworn admissions, although the ex parte report 
was merely to some extent corroborative of those admis¬ 
sions, and although he was given full opportunity to rebut 
the report. 8 We submit that this error, if error it was, is 

7 Appellant states in his brief (Br. 5) that the files of the Depart¬ 
ment of Justice will show that the ex parte unsworn report was 
prepared by an immigration inspector, who was available, but not 
produced, at the 1946 reopened hearing. The files will also show 
that appellant was sought from 1930 to 1937 on a charge that he 
had obtained citizenship by falsely swearing that he had served in 
the United States Army; that after he was apprehended in 1937 he 
pleaded guilty and was sentenced to two years in the penitentiary; 
that prior to sentence he gave a sworn statement to the immigration 
authorities in which he freely admitted the 1937 trip to Canada and 
described it in considerable detail; and that the only thing that 
the 1946 investigation report did was to corroborate the appellant’s 
1937 statement in one minor detail. 

8 The complaint also alleged that the deportation order was not 
based on substantial evidence (J.A. 14). But this was a mere legal 
conclusion, unsupported by facts. It was contradicted by the facts 
alleged by the Government—namely, that the order was based on 
appellant’s own sworn statement. 
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clearly insufficient to render the entire proceedings void. 
It is settled that the rules of evidence need not be as strictly 
observed in deportation proceedings as in the courts. The 
Supreme Court has said, in Bilokumsky v. Tod, 263 U.S. 
149, 157: 

Moreover, a hearing granted does not cease to be 
fair merely because rules of evidence and of procedure 
applicable in judicial proceedings have not been strictly 
followed by the executive; or because some evidence 
has been improperly rejected or received. # # # To 
render a hearing unfair the defect, or the practice com¬ 
plained of, must have been such as might have led to 
a denial of justice, or there must have been absent one 
of the elements deemed essential to due process. 

The very cases cited by appellant himself (Br. 5-6) make it 
clear that the use of ex parte evidence is not necessarily 
fatal in a deportation proceeding unless the evidence is vital 
to the decision. 9 But here the decision had already been 
made upon the very substantial basis of appellant’s admis¬ 
sions, and the investigative report used at the rehearing was 
merely cumulative and partially corroborative in nature. 

It has long been the rule that in deportation proceedings 
an alien's own testimony may be sufficient to deport him. 10 
Subject to the requirement that documentary evidence is to 
be admitted into the record only after the contents thereof 
have been made known to the alien or his attorney, if any, 
preliminary testimony given by the alien may be introduced 
in evidence at the hearing. 11 The Immigration authorities 


9 Compare Svamey v. United Staten. 7 F. 2d 515 (C.A. 8), Maltez 
v. Nagle. 27 F. 2d 835 (C.A. 9), and In re Suqano , 40 F. 2d 961 
(S.D. Cal.), with Hays v. Sesto, 12 F. 2d 698 (C.A. 8); and cf. Ex 
parte Vilarino. 50 F. 2d 582 (C.A. 9), and Bridges v. Wixon, 326 
U.S. 135. 150-156. 

10 United States ex rel. Bilokumsky v. Tod, et al., 263 U.S. 149; 
United States ex rel. Vajtauer v. Commissioner of Immigration, 273 
U.S. 103; Mahler, et al. v. Eby, 264 U.S. 32. 

11 United States ex rel. Bilokumsky v. Tod, et al., 263 U.S. 149; 
Del Castillo v. Carr, 100 F. 2d 338 (C.A. 9); Joong Sui Noon v. 
United States, 76 F. 2d 249 (C.A. 8); United States ex rel. Chu Sun 
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determine the weight and sufficiency of the evidence. 12 
They are free within reason and fairness to determine the 
value of the evidence, 13 the credibility of witnesses, 14 and to 
resolve conflicting evidence. 15 We do not understand that 
these long settled rules have been altered by the review 
provisions of the Administrative Procedure Act, supposing 
them to be applicable here. Appellant points to Section 
10 (e) of the Act 16 -which authorizes the courts to set aside 
agency actions not in accordance with law or violative of 
procedure required by law. But it is obvious from a read¬ 
ing of these phrases in their context in Section 10 (e) that 
Congress did not intend to give to the courts thereby a 

v. Kamuth, 60 F. 2d 930 (CA. 2); Bak Kun v. United States and 
Ting Fong v. United States, 195 F. 53 (CA. 6); Au Wee Shoung v. 
United States, 44 F. 2d 681 (CA. 7) ; Lew Guy, et al. v. Tilling hast, 
24 F. 2d 825 (D.C. Mass.). 

12 Nishimura Ekiu v. United States, 142 U.S. 651; Lem Moon Sing 
v. United States, i58 U.S. 538; Lee Lung v. Patterson, 186 U.S. 168. 

13 Berkman v. Tillinghast, 58 F. 2d 621 (CA. 1); Singh v. Dis¬ 
trict Director, 96 F. 2d 969 (C.A. 9). 

14 United States ex rel. Tisi v. Tod, 264 U.S. 131. 

15 United States ex rel. Karpathiou v. Schlotfeldt, 106 F. 2d 928 
(CA. 7) ; Masamichi Ikeda v. Burnett, 68 F. 2d 276 (CA. 9); 
United States ex rel. Squillari v. Day, 35 F. 2d 284 (CA. 3); United 
States ex rel. Rennie v. Brooks, 284 F. 908 (D.C. Mich.) 

16 “Sec. 10 (e) Scope of Review.—So far as necessary to decision 
and where presented the reviewing court shall decide all relevant 
questions of law, interpret constitutional and statutory provisions, 
and determine the meaning or applicability of the terms of any 
agency action. It shall (A) compel agency action unlawfully with¬ 
held or unreasonably delayed; and (B) hold unlawful and set aside 
agency action, findings, and conclusions found to be (1) arbitrary, 
capricious, an abuse of discretion, or otherwise not in accordance 
with law; (2) contrary to constitutional right, power, privilege, or 
immunity; (3) in excess of statutory jurisdiction, authority, or 
limitations, or short of statutory right; (4) without observance of 
procedure required by law; (5) unsupported by substantial evidence 
in any case subject to the requirements of sections 7 and 8 or other¬ 
wise reviewed on the record of an agency hearing provided by 
statute; or (6) unwarranted by the facts to the extent that the facts 
are subject to trial de novo by the reviewing court. In making the 
foregoing determinations the court shall review the whole record 
or such portions thereof as may be cited by any party, and due 
account shall be taken of the rule of prejudicial error. 60 Stat. 
243-244, 5 U.S.C. § 1009 (3).” 
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power of review extending to any and every error in ad¬ 
mission of evidence, no matter how basic to the administra¬ 
tive decision. 17 

We submit that the only error suggested in the undis¬ 
puted facts before the trial court could not have been fatal 
in nature, and that the court correctly found that there was 
no basis for an invalidation of the deportation order, and 
correctly granted summary judgment in favor of the appel¬ 
lees. 

B. Appellant Was Properly Ordered Deported To Italy. 

Appellant was ordered deported to Italy. In the com¬ 
plaint he alleged that he was a native of Italy, that he had 
first come to the United States in 1923 and had resided 
here almost continuously since that time, and that he was 
no longer a citizen or subject of Italy (J.A. 13-14). Appel¬ 
lant argues (Br. 6-9) that, if he actually entered Canada 
in 1937, he could not thereafter be deported to Italy without 
a finding that Canada had refused to accept him. We 
submit that under the facts alleged deportation to Italy 
was proper. 

The statute under which appellant was ordered deported 
to Italy provided in pertinent part (8 U.S.C. 156, since 
amended): 

The deportation of aliens provided for in this chap¬ 
ter shall, at the option of the Secretary of Labor, be 
to the country whence they came or to the foreign port 
at which such aliens embarked for the United States; 
• • •; or, if such aliens entered foreign contiguous 
territory from the United States and later entered the 
United States, * # then to the country of which 
such aliens are subjects or citizens, or to the country 
in which they resided prior to entering the country 
from which they entered the United States. * # *. 

Since appellant entered Canada from the United States in 
1937 and reentered the United States after a short visit, 

17 The somewhat expanded scope of the “substantial evidence” 
rule as found in the act (see Universal Camera Corp. v. National 
Labor Relations Board, — U.S. —, decided February 26, 1951, 19 
Law Week 4160) is not involved here. See footnote 8, supra. 
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the statute requires him to be deported to the country of 
which he was a citizen or subject, or to the country in which 
he had resided prior to his entry into Canada. The com¬ 
plaint alleged that he was no longer a citizen or subject of 
Italy. Consequently, he could not be sent to Italy under 
that clause of the statute. 

Appellant contends, in reliance upon Thack v. Zurbrick, 
51 F. 2d 634 (C.A. 6), that he could not be deported to Italy 
under the other clause because he was residing in the 
United States 18 prior to his entry into Canada. We re¬ 
spectfully submit, however, that the Circuit Court of 
Appeals for the Sixth Circuit misconstrued the language 
of Section 20 of the Act in the Thack case 19 and deprived 
it of effect. The whole of Section 20 is obviously concerned 
with the deportation of aliens from the United States. In 
its enactment Congress scarcely could have contemplated 
that the language, “or to the country in which they resided 
prior to entering the country from which they entered the 
United States”, would have the effect in this case of making 
the United States the country in which appellant resided 
prior to entering the country from which he entered the 
United States. This would render the clause ineffectual. 
Since statutes must be so construed as. to give them some 
effect, and since aliens obviously cannot be deported to the 
United States itself, but only from the United States, the 
proper construction to be placed upon the critical language 
of Section 20 should be that “the country in which he 
resided” must mean the foreign country in which the alien 
resided prior to coming to the United States in 1923, in 
this case Italy. “Nothing is better settled than that 
statutes should receive a sensible construction, such as will 


18 In view of this Court’s discussion of “residence” in the 
Kristensen case it may be doubted that appellant could legally be 
called a resident of the United States after his citizenship was 
revoked in 1935. From that point on he was here illegally. See 
Kristensen v. McGrath, 86 U.S. App. D.C. 48, 179 F. 2d 796,801-805, 
affirmed sub rum. McGrath v. Kristensen, 340 U.S. 162. 

19 It is worthy of note that this ruling in the Thack opinion was 
unnecessary, since the court had already held that there was no 
basis for deportation to begin with. 
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effectuate the legislative intention, and, if possible, so as 
to avoid an unjust or an absurd conclusion.” Lau Ow Bew 
v. United States, 144 U.S. 47, 59. 

The construction for which we contend has been adopted 
by the Circuit Court of Appeals for the Second Circuit in 
a similar case. There the alien was a native of Italy who 
had emigrated to Canada and had become a Canadian 
citizen. In 1934 she came to the United States and made 
her home here. In 1939 she entered Canada for two weeks 
to attend a funeral and then returned to the United States. 
She contended that she could not be deported to Italy. 
But the Second Circuit held that Italy was the foreign 
country in which she had resided before entering the coun¬ 
try (Canada) from which she entered the United States, 
The court said, United States ex rel. Gagliardo v. Karnuth, 
156 F. 2d 867, 870: 

In the quotation we have interpolated the word 
“foreign” because otherwise the word “country” 
might include the United States itself under facts like 
the present, which would clearly violate the legislative 
purpose, since deportation necessarily means removal 
of the alien from the United States. Cf. Thack v. 
Zurbrick, 6 Cir., 51 F. 2d 634, 636. 

Appellant places further reliance upon the Solicitor 
General’s confession of error in Bella-skus v. Crossman, 
335 U.S. S40, in which an alien had been improperly ordered 
deported to Greece instead of Turkey. But that case is 
not in point, for the alien there alleged that he was not a 
native of Greece, not a citizen of Greece, and had never 
even been in Greece. See dissenting opinion in Bellaskus 
v. Crossman, 164 F. 2d 412 (C.A. 5). Here, appellant ad¬ 
mits that he resided in Italy before he first came to this 
country. 

Furthermore the courts have held by the great weight of 
authority that the country in which an alien last had his 
domicile before entering the United States is the country 
whence he came, though he may have passed through sev- 
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eral others en route. 20 This realistic construction of that 
portion of Section 20 relating to deportation to the country 
whence the alien came lends support to the view that the 
language here involved, “or the country in which they 
resided prior to entering the country from which they 
entered the United States”, must mean the “foreign” 
country in which they were domiciled prior to entering the 
United States. 

We submit that the construction adopted by the Second 
Circuit is the more reasonable construction. Appellant, 
having originally entered the United States from Italy, 
and not having acquired a Canadian domicile by his sub¬ 
sequent short trip to that country, is clearly deportable to 
Italy, regardless of whether he lost citizenship in Italy by 
reason of his naturalization in the United States and did 
not regain it when his American citizenship was cancelled. 

CONCLUSION 

We respectfully submit that the decision of the trial court 
was correct and that the judgment should be affirmed. 

George Morris Fay, 

United States Attorney. 

Joseph M. Howard, 
Assistant United States Attorney. 


20 Boraca v. Schlotfeldt, 109 F. 2d 106 (C.A. 7); United States 
ex rel. Di Paola v. Reimer, 102 F. 2d 40 (C.A. 2); United States 
ex rel. Mazur v. Commissioner, 101 F. 2d 707 (C.A. 2); McDonough 
v. Tillinghast, 56 F. 2d 156 (C.A. 1); Gorcevich v. Zurbrick, 48 F. 
2d 1054 (C.A. 6); Lazzaro v. Weedin, 4 F. 2d 704 (C.A. 9); United 
States ex rel. Boroudec v. Flynn, 22 F. 2d 303 (D.C.N.Y.). Compare 
Karamian v. Curran, 16 F. 2d 958 (C.A. 2). 
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11 Filed Feb. 4,1949. Harry M. Hull, Clerk 
Points and Authorities in Support of Motion to Dismiss 

This is an action by a native of Italy to review an order 
of deportation and for a declaratory judgment. It is alleged 
that a review is permissible under the provisions of the 
Administrative Procedure Act and that the plaintiff is 
entitled to a declaration of his rights under the Declaratory 
Judgment Act. 


23 3. The complaint fails to state a cause of action on 

the merits. 

Even assuming that the Court has jurisdiction under 
either the Declaratory Judgment Act of 1934 or Section 10 
of the Administrative Procedure Act to review the deporta¬ 
tion order, the grounds alleged by plaintiff as a basis for 
nullifying and voiding the order are without merit. 

Plaintiff alleges in paragraph 12(a) that the deportation 
order was null and void because it was based upon an unfair 
and illegal hearing and evidence improperly introduced in 
the deportation proceeding. He does not allege particulars, 
but his allegation appears to rest at least partly upon 

24 allegation in paragraph 9 that at the reopened hear¬ 
ing an ex parte investigation was made and an ex 

parte report of the said investigation was considered in 
determining the issue of plaintiff’s last entry into the United 
States from Canada. On this point, the evidence of last 
entry from Canada in 1937 consists of the plaintiff’s own 
sworn statement, Exhibit C, with which he was confronted 
and as to which he gave conflicting testimony at the original 
warrant hearing, resulting in reopening. At the reopened 
hearing, plaintiff and his counsel were informed of investi¬ 
gative reports obtained by officers of this Service and 
entered as Exhibits J and K at that hearing. Plaintiff was 
also questioned concerning the information in such reports, 
and given opportunity to enter exceptions. The first report, 
Exhibit J relates to investigation made in relation to affi¬ 
davits executed by persons in the subject’s behalf on the 
issue whether he had been in the United States at the time 
when, on the basis of his own sworn statement, Exhibit C, 
he had earlier stated he was in Canada, and Exhibit K 
relates to information obtained by an investigator in corro- 
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boration of certain information given by plaintiff in Exhibit 
C concerning his trip to Canada and return. 

Relative to the investigation reports, Exhibits J and K, 
it is pointed out that the plaintiff’s own sworn statement, 
Exhibit C, constitutes the basic evidence of his trip to 
Canada and return and the investigative reports go to the 
question of credence or weight to be given to the sworn 
statement in the face of plaintiff’s contradiction of same, 
and to the affidavits presented in support of his contradic¬ 
tory testimony. 

Concerning plaintiff’s contentions in this respect, it is 
well established that in deportation proceedings an alien’s 
own testimony may be sufficient to deport him. 1 Subject to 
the requirement that documentary evidence is to 
25 be admitted into the record onlv after the contents 
thereof have been made known to the alien or his 
attorney, if any, preliminary testimony given by the alien 
may be introduced in evidence at the hearing. 2 In the 
instant case plaintiff was confronted with his previous 
sworn statement (Exhibit C) at the hearing, and contra¬ 
dicted it, leading to a rehearing. He presented affidavits 
later in an effort to support his contention that he had not 
made an entry from Canada in 1937. All of this evidence 
was thoroughly considered during administrative determi¬ 
nations that followed with the alien being represented by 
counsel at the reopened hearing. As previously stated, the 
investigative reports entered as exhibits at the reopened 
hearing were reports of factual information to aid in deter¬ 
mining the credibility of the evidence presented both by the 
Government and the plaintiff on the issue of the 1937 entry. 
The alien was confronted with the reports at the reopened 
hearing and questioned concerning information contained 
therein, with full opportunity to rebut. 


1 U. S. ex rel. Bilokumsky v. Tod et al., 263 U.S. 149 (1923); U. S. 
ex rel. Vajtauer v. Commissioner of Immigration, 273 U.S. 103 
(1927); Mahler et al. v. Eby, 264 U.S. 32 (1924). 

2 U. S. ex rel. Bilokumsky v. Tod et al., 263 U.S. 149 (1923); Del 
Castillo v. Carr, 100 F. 2d 338 (CCA 9, 1938); Joong Sui N’oon v. 
U. S„ 76 F. 2d 249 (CCA 8, 1935); U. S. ex rel. Chu Sun v. Kamuth, 
60 F. 2d 930 (CCA 2, 1932); Bak Kun v. U. S. and Ting Fong v. 
U. S., 195 F. 53 (CCA 6, 1912); Au Wee Sheung v. U. S., 44 F. 2d 
681 (CCA 7, 1930); Lew Guy et al. v. Tillinghast, 24 F. 2d 825 (DC, 
Mass., 1928). Compare: Nicoli v. Briggs, 83 F. 2d 375 (CCA 10, 
1936). 
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The Immigration authorities determine the weight and 
sufficiency of the evidence. 3 They are free within reason 
and fairness to determine the value of the evidence, 4 the 
credibility of witnesses, 5 and to resolve conflicting evi¬ 
dence. 6 However, the conclusion must be supported 
26 by such relevant evidence as a reasonable mind might 
accept as adequate to support the conclusion; 7 that 
is, by evidence affording a substantial basis of fact from 
which the fact in issue can be reasonably inferred, as dis¬ 
tinguished from a mere scintilla, or that which creates only 
a suspicion of the existence of the fact to be established. 8 

The foregoing rules, of course, heretofore have been 
established in testing due process under habeas corpus, and 
an additional question here involved is whether, if the 
Administrative Procedure Act was held applicable for 
judicial review of deportation orders, the requirements 
would be changed. Section 10(e) (B) of that Act restates 
the scope of the judicial function in reviewing final agency 
action and Clause (5) directs reviewing courts to “hold 
unlawful and set aside agency action, findings, and con¬ 
clusions found to be * * * unsupported by substantial 

evidence in any case subject to the requirements of Sec¬ 
tions 7 and 8 or otherwise reviewed on the record of an 
agency hearing provided by statute.” Quite aside from the 
issue whether this Section is at all applicable to deportation 
cases it is believed that even if it were, the deportation 
record here meets the substantial evidence requirement, 
and is consistent with the general requirement that in im¬ 
migration proceedings, as in other administrative hearings, 


3 Nishimura Ekiu v. U. S., 142 U.S. 651 (1892); Lem Moon Sing 
v. U. S., 158 U.S. 538 (1895); Lee Lung v. Patterson, 186 U.S. 168 
(1902). 

4 Berkman v. Tillinghast, 58 F. 2d 621 (CCA 1, 1932); Singh v. 
District Director, 96 F. 2d 969 (CCA 9, 1938). 

5 U. S. ex rel Tisi v. Tod, 264 U.S. 131 (1924). 

6 U. S. ex rel . Karpathiou v. Schlotfeldt, 106 F. 2d 928 (CCA 7, 
1939); Masamichi Ikeda v. Burnett, 68 F. 2d 276 (CCA 9, 1933); 
U. S. ex rel. Squillari v. Day, 35 F. 2d 284 (CCA 3. 1929); U. S. 
ex rel. Rennie v. Brooks, 284 F. 908 (DC, Mich., 1922). 

7 U. S. ex rel. Vajtauer v. Commissioner of Immigration, 273 U.S. 
103 (1927); U. S. ex rel. Bilokumsky v. Tod et al., 263 U.S. 149 
(1923); Ng Fung Ho et al. v. White, 259 U.S. 276 (1922); Ku'ock 
Jan Fat v. White, 253 U.S. 454 (1920). 

8 National Labor Relations Board v. Columbian Enameling & 
Stamping Co., 306 U.S. 292, 299 (1939). 
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the findings must be supported by some substantial 
evidence. 9 

#•••#•• 

29 George Morris Fay, 

United States Attorney . 
Ross CTDonoghue, 

Assistant United States Attorney. 

30 Filed Feb. 15, 1949. Harry M. Hull, Clerk. 

Points and Authorities in Support of Motion for 
Summary Judgment and in Opposition to Motion to 
Dismiss 

I 

Introduction 

As set forth in the complaint, the plaintiff is a native of 
Italy who first entered the United States in 1923. In 1930 
he was naturalized and in 1935 he was denaturalized. 
Deportation proceedings were instituted against the plain¬ 
tiff on the basis of an alleged entry into Canada in 1937 
and a subsequent return to the United States without appro¬ 
priate documents and on the further ground that the plain¬ 
tiff admitted the commission of perjury prior to the 1937 
entry. 

The complaint sets forth that ex parte evidence was 
utilized in determining the issue of plaintiff’s 1937 entry 
into the United States. It also alleges that plaintiff is not 
a citizen or subject of Italy and that he can be deported 
only to the country of his citizenship. It is further alleged 
that deportation to Italy was not authorized without evi¬ 
dence establishing that plaintiff could not be returned to 
Canada and without evidence establishing that plaintiff is 
still a citizen of Italy. The complaint alleges that the 
defendants refused and neglected to permit the 

31 introduction of evidence on this issue. 


9 U. S. ex rel. Jee Gim Bew v. Tilling hast, 28 F. 2d 612 (CCA 1, 
1928); Mason ex rel. Lee Wing You v. Tillinghast, 27 F. 2d 580 
(CCA 1, 1928); Lisotta v. United States, 3 F. 2d 108 (CCA 5, 1924); 
Katz v. Commissioner, 245 F. 316 (CCA 9, 1917); Lo Pong v. Dunn, 
235 F. 510 (CCA 8, 1916); Ong Chew Lung v. Burnett, 232 F. 853 
(CCA 9, 1916); Whitefield v. Hanges, 222 F. 745, 749 (CCA 8, 
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37 V 

The Order of Deportation Should Be Vacated Because 
of the Reception of Ex Parte Evidence 

With respect to deportation proceedings, the Secretary 
of Labor’s Committee on Administrative Procedure in its 
report of May 17, 1940, at page 88, summarizes the rules 
forbidding the introduction of ex parte evidence as follows: 

“If the evidence is of high materiality, if no adequate 
reason is showm for failure to produce the witness in 
person, the introduction of hearsay—such for example, 
as an affidavit—may properly be termed an arbitrary 
and unfair denial of the right of cross-examination. 
The lower federal courts have not infrequently so held. 
E.g., Svarney v. United States, 7 F. (2d) 515 (C.C.A. 
8th, 1925); Martez v. Nagle, 27 F. (2d) 835 (C.C.A. 
9th, 1928); In re, Sugano, 40 F. (2d) 961 (S.D. Calif. 
1930). Compare Hays v. Sesto, 12 F. (2d) 698 (C.C.A. 
8th, 1926); Ex parte Vilarino, 50 F. (2d) 582.” 

38 Under Section 10(e) of the Administrative Proce¬ 
dure Act, the court is authorized to hold unlawful 

and set aside agency action, findings and conclusions found 
not to be in accordance with law and found to be -without 
observance of procedure required by law. (10(e) b-1, 4). 
The evidence considered by the defendants clearly comes 
within the scope of review as set forth in these subdivisions. 

The instant case clearly comes within the ruling of the 
Supreme Court in Bridges v. Wixon, 326 U.S. 135, where 
the majority of the Court stated: 

“In these habeas corpus proceedings the alien does 
not prove he had an unfair hearing merely by proving 
the decision to be -wrong (Tisi v. Tod, 264 U.S. 131,144) 
or by showing that incompetent evidence was admitted 
and considered. Vajtauer v. Commissioner, supra, p. 
106. But the case is different where evidence was im¬ 
properly received and where but for that evidence it is 
wholly speculative whether the requisite finding would 
have been made.” 


1915). See also Final Report of Attorney General’s Committee on 
Administrative Procedure, 77th Congress, 1st Sess., Senate Docu¬ 
ment No. 8, p. 62, and the Attorney General’s Manual, Administra¬ 
tive Procedure Act, p. 109. 
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In the instant case it is wholly speculative in view of 
the plaintiff’s contention that he was not in Canada whether 
the requisite finding that he entered the United States from 
Canada in 1937 would have been made in the absence of the 
receipt of the ex parte evidence. 

Conclusion 

In view of the attempt to deport the plaintiff to Italy 
without a finding that he is not acceptable for deportation 
to Canada and in the absence of a finding that he is a citizen 
of Italy, and in view of the improper receipt of ex parte 
evidence, it is respectfully requested that an order be 
entered granting the plaintiff summary judgment and deny¬ 
ing the defendants’ motion to dismiss. 

Respectfully submitted, 

Jack Wasserman, 

1406 G St., N. W., 

-v Washington, D. C., 

Attorney for Plaintiff. 

Harry Meisel,*. 

Of Counsel. 
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